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Blood from a Turnip:

How Delaware’s Misdemeanors Compound Poverty
(and How to Fix It)

BY MERYEM Y. DEDE, ESQUIRE

eople make mistakes. It is a fact

of life as true as that the sun will

rise tomorrow. Luckily, most

mistakes are not life-altering.
Certainly, that is how our state’s crimi-
nal law is designed. Over 97 percent of
criminal or traffic filings in Delaware in
2019 were for non-felony offenses.! Most
of these misdemeanors and violations
are not supposed to result in long-term
ramifications — sentencing guidelines
recommend instead that people be given
a small fine or low-level probation,? and
Delaware continues to develop new diver-
sionary courts so that low-level offenders
receive treatment rather than punish-
ment.” Many people who come through
Delaware’s courts move on to lead full
and productive lives. However, others do
not. Who can move on and who cannot
often comes down to one thing: money.

It is not unique to Delaware that most
of its criminal cases are misdemeanors.
However, Delaware is unique in how
many of these minor arrests it processes.
There were more than 479,000 criminal
or traffic filings in Delaware courts in
2019,* and we in fact have the highest
per capita misdemeanor arrest rate in the
country.’ Our State’s prominence in this
regard cannot be explained by its size® or
geography.” It is a unique attribute that
is resulting in uniquely large problems.

Many defendants in Delaware leave the
courtroom with financial obligations to
the State that they have little hope of ever
meeting. Most misdemeanor sentenc-
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ing guidelines call for short-term sentences — even a violent Class A misdemeanor
(the highest level of misdemeanor) has a presumptive sentence of only one year of
probation for a first offense.® Lesser offenses call for a fine-only sentence,” and many
misdemeanors and violations result in a $100 fine or less. However, all sentences in
Delaware also come with “court costs” and other fees. Where a defendant has hurt a
victim in a way that costs the victim money, the defendant is ordered to pay restitu-
tion to recompense for the victim’s loss. However, even where there is no restitution,
defendants leave courtrooms owing large fees. These fees make it so that a $100 fine
can actually cost a defendant al-
most $400 (see sidebar).

A defendant sentenced to
probation (which comes with a
$200 fee) and no fine, is charged
$482. To receive a $100 fine and
probation would cost a defen-
dant almost $600. Lastly, all of
these court costs are per charge.
Therefore, a defendant sentenced
to two crimes (even when they
are from the same incident) is
often charged around $1,000 in
court costs.

$100 Fine

+ $135 “Non-Jury Trial Fee"°

+ $10 Court Security Assessment'’

+ $1 Videophone Fund'?

+ $1 DELJIS Fund™

+ $15 Fund to Combat Violent Crimes'

+ $10 Volunteer Ambulance Company Fund'®
+ $10 Victim Compensation Fund'

+ $100 Public Defender Fee'”

= $382

As lawyers, many of us would
be able to foot these bills without much trouble — not so for many of our fellow
citizens. A U.S. Federal Reserve Report found that 27 percent of Americans would
have to borrow or sell something to pay for an unplanned $400 expense, and 12
percent would simply be unable to cover the expense at all.'® It is a safe assumption
that, mirroring the rest of the country, a large percentage of Delawareans would not
be able to afford an unexpected $400 or $500 expense. In fact, our poverty rate is
above the national average, and Delaware was one of only two states to report an
increased poverty rate in 2018."” Defendants are not asked their ability to pay court
debt before it is levied on them.

Were these unpayable expenses civil judgments, there would be no problem —
such debtors are simply “judgment-proof.” However, criminal law is not as forgiving,
and it has tools civil law does not. When people cannot pay their criminal and traffic
court debts, they can be issued late fees, their driver’s licenses can be indefinitely re-
voked, their business licenses can be revoked, and they can receive arrest warrants.*’



Consider the wisdom of
these measures. Late fees
are charged to individuals
who already have not been
able to pay their debts, and
revoking business and driv-
ers’ licenses often effectively
Jorecloses the ability of these
individuals to earn income
to pay off their debt. In 2017,
Delaware suspended 20,679 driver’s
licenses for failure to pay court-ordered
fines and fees.?! Delaware Courts cur-
rently have no statutory mechanism for
forgiving such debt.

It gets worse. In 2017, Delaware is-
sued 44,889 warrants for failure to pay,
with an average of $338.55 owed for each
warrant.”> And in just the first six months
of 2018, 129 people were sentenced to
prison in Delaware purely for failing to
pay Delaware court-ordered fines and
fees.?® Of total prison** admissions in
the same time period, 12.5 percent of all
admissions had at least one charge of fail-
ure to pay.” The majority (69 percent) of
failure to pay prison-admissions were from
charges in the Court of Common Pleas, a
misdemeanor court. Only 7 percent were
from Superior Court, which has jurisdic-
tion over felonies.”® Our state is spending
money to punish these people, and while
incarcerated such debtors obviously have
litcle or no ability to earn income to pay

off these bills.

Exacerbating the inequity of this sys-
tem, some of these fees are not accurately
tracked or have actually been documented
as having been illegally spent. Most all of
the costs added to criminal and traffic
citations in Delaware have specific funds
that they support.”” Most support vital
components of our society — everything
from some financial support for the police
through the Fund to Combat Violent
Crimes,*® to tools for the entire justice
system through the Videophone Fund.”
At the end of last year, the Town of New-
port was found to have been diverting
money earmarked for the Victim Com-
pensation Fund, which is collected as an
18 percent surcharge on all criminal and
traffic cases.”® Newport had diverted over
$100,000 over the course of several years

Many people who come through
Delaware’s courts move on to lead
full and productive lives. However,

others do not. Who can move on
and who cannot often comes down

to one thing: money.

from the Victim Compensation Fund to
instead cover its own city expenses.’'

To look at just one other example,
$100 is added to every defendant’s court
costs if a court-appointed attorney repre-
sents her. This is often referred to as the
“Public Defender’s Fee.” Unlike other
named fees, this expense does not actually
directly fund the Public Defender’s Office.
Instead, it is directed into the State’s Gen-
eral Fund.??> Delaware Courts each fiscal
year are required to report to the State
Auditor how much they assessed in Public
Defender Fees, how much was collected,
and any unpaid assessments.” Quizzi-
cally, in 2019, the Court of Common
Pleas reported that it assessed $223,870
in Public Defender Fees.?* In fact, for the
past three years almost every® court in
Delaware has reported, according to the
State Auditor, Public Defender Fees not
divisible by $100. When asked, the Audi-
tor’s Office provided no explanation for
this discrepancy.’

Luckily, this small state’s giant problem
has a solution. Currently pending in the
General Assembly is Senate Bill 39, which
as written last year promises to make five
key changes to our state’s debt system:

Allows judges to analyze a person’s
ability to pay before issuing fines and
fees and allows for the waiving of costs
where appropriate.”’

Ceases the suspension of drivers’
licenses for inability to pay court fines
and fees.

Bans the issuing of late fees for
unpaid court fines and fees.

Requires municipalities, law en-
forcement agencies, and the courts
to track and disclose how much of
their budgets come from court fines
and fees.

Creates a consolidat-
ed system by which people
can see how much they owe
in court costs and easily
make payments.

SB39 is a commonsense
approach to most all of these
problems. Especially now
that COVID-19 has put
at-risk communities at even
greater risk of health and financial
troubles, it is important to advocate for
changes so that next time our society is
tested, we will be better prepared. These
policy changes would help eliminate a
system where individuals are caughtin a
Dickensian nightmare of ever-increasing
debt and ever-decreasing ability to pay.
They would help the courts return to
their core purpose of sentencing: im-
posing fair punishment on individuals
tailored to the crimes they committed.
And they would allow these individu-
als to pay for and move on from their
mistakes, and in doing so, move on with

their lives. @
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SB39 would not affect how restitution is paid
to victims — it would only allow judges to waive
court costs outside of direct victim compensation.
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